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Time for Re-examination 


Revision of Process Leading to Tax Laws’ Enactment Should Be Considered Now. 


By Gorpon GRAND, JR. 


“The great fiscal problem in government, therefoic, is to secure a system of taxation adjust- 
able enough to meet the Treasury’s varying demands to maintain an equilibrium between 
governmental receipts and expenditures. 

“The revenues from all income taxes readily respond to changes of rates, and the latter 
can be raised or lowered within a few days’ time without business disturbances such as 
general tariff changes occasion. It is believed that a budget or other effective system by 
which Congress may be able closely to calculate . . . in advance forthcoming expenditures 
will soon be devised, in which event it should become easy to maintain a close balance 
between expenditures and revenues. . . . 

“With other sources of revenue revised to an honest and fixed basis, and the income tax 
a permanent part of our revenue system and at all times affording a substantial amount of 
revenue, Congress could, and if necessary, should, annually raise or lower the income tax 
rates in such a manner as would prevent either a deficit or a surplus in the Treasury. This 
. . . system would ‘afford justice in taxation, flexibility and stability of revenue, and rigid 


economy in expenditures. . 


cr SEEMS DIFFICULT to believe that these optimistic prognostications (as to the effect imposition 
of a Federal income tax would have on budgets and national spending) were made only a 
few years ago. But it was in these ringing phrases that the Ways and Means Committee reported 


its support of the proposed Revenue Act of 
1913 — the first income tax law imposed by 
Congress after the 16th Amendment had 


become a reality. 

The authors of this report would today be sorely 
put to recognize the modern version of the tax 
measure the report was designed to implement. For 
in less than 4 decades, the individual income tax 
rate has risen from 1% with a maximum rate of 
7% on net income of $500,000 and over —to a 
starting rate of 22.2%, with a combined normal 
and surtax rate of 92% on taxable income of 
$200,000 and over! 

In the space of less than 40 years, the corporate 
income tax rate has risen from 1% to a combined 
normal, surtax, and excess profits marginal rate 
of 82%. 

The individual exemption has shriveled from 
$3,000 at 1913 values to $600 at 1951 values, and 
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the number of individuals subject to income taxes 
has risen from less than 400,000 to 55 million. 

The resort to an individual income tax and the 
abandonment of the traditional sources of revenue 
was based on the premise that income taxes and 
appropriations would tend to counterbalance and 
control each other, and that the legislative ma- 
chinery by which the Congress fulfilled these two 
responsibilities would operate in unison. 

The aftermath of legislation setting up the income 
tax is fearsome to behold. Within this 38-year 
period, Congress has passed 40 major revenue 
acts — together with some 300 miscellaneous reve- 
nue statutes. Our Federal tax laws have multiplied 
from a few simple provisions to a body of highly 
technical law of nearly half a million words. The 
nation’s tax system has become the largest, most 
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confusing and most complex of any system in the 
world. It is time that the legislative process by 
which tax laws are enacted must be re-examined. 
If this is not done, and soon, the whole structure 
is in danger of collapse — not alone from the size 
of the burden it represents, but from its ever- 
growing complexity and the difficulty of complying 
‘with all its far-flung ramifications. 

The heart of the problem today is to find the 
point at which the end product of high taxation 
becomes worse than the evils of government borrow- 
ing, for it is abundantly clear that there is an 
approximate point where the annoying burden of 


House until more than five months after the presi- 
dential tax message was received by Congress. And 
by this time the House had already considered and 
sent to the Senate eight major appropriations bills — 
and work by the Appropriations Committee on the 
foreign aid and military authorization requests 
was well under way. An essential prerequisite is 
to correct this procedural defect and re-establish 
effective rapport between the Ways and Means Com- 
mittee and the House Appropriations Committee. 

Another step toward better procedural practices 
would be the holding of public hearings by the 


Ways and Means Committee on its own tax pro- 
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taxation becomes a fatal deterrent to our whole 
economic life. 


Therefore, as preparations go forward early next 
year toward formulation of the 1953 fiscal budget, 
it should be the first duty and responsibility of the 
Ways and Means Committee in initiating any tax 
increase legislation, to make a study of this approxi- 
mate danger point, and to issue a report early in 
the session setting forth its conclusions on the 
subject. 

For it is Congress, not the Executive branch that 
is the final arbitrator of our taxes. The 25 members 
of this Committee are as well able to appraise the 
economic and social limitations, and are better able 
to sense the psychological limitations of the nation’s 
capacity to bear taxes. 

Primarily, this report would put Congress and 
the Appropriations Committee on notice as to the 
approximate range of increased revenue which 
could be expected. Such a report would result in 
more effective budget control and would tend to 
restore the ability of Congress to contro] expendi- 
tures. 


The fact remains that no such study was attempted 
when the Revenue Act of 1951 was written. The 
tax legislation then proposed was solely the result 
of adding up the separate revenue increase pro- 
visions favorably voted on by Ways and Means 
Committee members in executive session. 

Actually, the Committee’s report with its revenue 
estimates was not available to members of the 
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gram. Presently, the system suffers because the 
hearings held by the Committee center on the 
Treasury’s tax proposals— not the Committee’s. 
At these hearings as they are presently conducted, 
there is no Committee legislation — even of a tenta- 
tive nature — to which witnesses can direct their 
testimony as to either the impact of the increased 
tax burden proposed or the practical operation of 
contemplated technical and structural changes. 


More Effective Use of Public Hearings 


The fact is that under the present legislative 
process (by which the Revenue Act of 1951 was 
written for instance), no taxpaying organization, 
and no group of citizens interested in tax laws can 
present testimony on revenue legislation framed by 
the Ways and Means Committee until after the final 
bill has passed the House. This procedure, in effect, 
makes the Senate Finance Committee the principal 
tax-writing committee of Congress, and has con- 
tributed in a substantial way to the deterioration 
of the whole Federal tax legislative process. 


The Ways and Means Committee’s public hearings 
on the Treasury plans for the Revenue Act of 1951 
lasted for two and one-half months. The printed 
testimony of more than 200 witnesses ran to over 
3,000 pages. Yet the major revenue-raising, struc- 
tural and “loophole” closing provisions of the House 
bill were not based on testimony presented during 
these hearings. Rather, they were based on infor- 
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mation furnished the Committee in executive session 
by the staff of the Joint Committee on Internal 
Revenue Taxation and the Treasury staff. 


This procedure should be reversed. After the 
Treasury has presented its tax program, the Com- 
mittee should (with available expert assistance) 
frame its own program, however tentative it may 
be. Then the Committee’s proposals should be em- 
bodied in specific legislation and public hearings 
held on this legislation, and on such additional 
or alternate proposals as the Committee makes 
known are under its consideration. 


The new Excess Profits Tax Act affords an ex- 
ample of this failure to make effective use of public 
hearings in tax matters. The Ways and Means Com- 
mittee held public hearings for seven days, with 
99 witnesses appearing. But since there was no 
legislation to which these witnesses could direct 
their testimony, their remarks were of necessity of 
only the most general nature. 


After the public hearings, the Committee spent 
only 20 hours in executive session on the bill. But 
no decisions regarding the provisions of this meas- 
ure were made as a result of the public hearing. 
Had the bill been drawn first, to be followed by 
public hearings, many of the patent discriminations, 
inequities, and inadequate relief provisions in it 
could have been brought to the Committee’s 
attention. 

Unlike most other important Federal legislation, 
the major revenue bills are debated in the House 
under a “closed” rule. This means that no amend- 
ments — other than amendments approved by a 
majority of the members of the Ways and Means 
Committee — can be made to the bill during debate 
upon it. This is a little known, but highly significant 
feature of present tax legislation, and many im- 
portant tax law provisions are attributable to this 
parliamentary device. 

Now tax legislation is framed by the House Ways 
and Means Committee in secret executive session. 
Many of the major provisions of the House version 
of the °51 Act were adopted by the Committee, and 
many alternate proposals, rejected by a one-vote 
margin. The “closed” rule in floor debate therefore 
makes this margin of one vote by a member of 
the Committee the decisive factor. 

Thus, in this instance of present tax legislation, 
the following features were noted: no attempt was 
made by the Committee to determine the maximum 
level of taxable capacity; no public hearings were 
held on any provisions of the bill; no amendments 
(other than Committee amendments) were permitted 
during debate; and the bill contained many pro- 
visions and failed to contain many others as the 


result of a one-vote margin by a member of the 
Ways and Means Committee. 


The tax legislative process follows the same 
pattern chronologically in the Senate as in the 
House, but there, for the most part, the similarity 
ends. The Senate Finance Committee, has, for one 
thing, the House bill to work on, and public testi- 
mony, accordingly, is directed to this specific legis- 
lation. These public hearings are of real value and 
for the first time in tax legislative process, witnesses 
have a chance to translate Congressional tax pro- 
posals into realities. 


Where a Single Vote Is Important 


For another thing, there is no “closed” rule 
procedure in the upper Chamber. The amendments 
made by the Senate Committee to the House bill 
were debated under a parliamentary procedure in 
which all the Committee’s amendments were initially 
adopted en bloc but with the provision that at any 
Senator’s request action on any specific amendment 
could be rescinded and the amendment would then 
be acted on in accordance with Senate rules. During 
the eight days of Senate debate separate votes were 
taken on all major provisions of the Senate measure. 
Some 28 floor amendments were accepted, and 30 
amendments (including amendments to restore the 
provisions of the House bill) were defeated. Con- 
trasted with House procedure, it can be said, there- 
fore, that as it passed the Senate, the *51 Act 
represented the majority view of the Senate. 


After both Houses have determined upon a bill, 
the legislative process requires that differences be- 
tween the House and Senate measures must be 
resolved in conference. The conferees of the House 
must take action on every Senate amendment to the 
House bill and are thus faced with three alternatives: 
concurring in the Senate amendment; rejecting the 
Senate amendment; or accepting the Senate amend- 
ment with one of their own. 


The ’51 Act is the result of all three alternatives — 
predominantly the first. Significantly, it is at this 
point again that the single vote of one member of 
the House conferees becomes a decisive factor. 


Of the seven House conferees, four were from the 
majority party, three from the minority. Four of 
the seven votes were required in order to adopt a 
Senate amendment. Conversely, four votes by the 
House conferees were sufficient to defeat a Senate 
amendment. In this latter case, the issue then 
became one for the Senate conferees to decide — 
whether to insist on the Senate amendment (in 
which case the issue was deadlocked) ; whether to 
recede from the amendment; or whether to accept 
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the Senate amendment as amended by the House 
opposites. For seven days the conferees jockeyed, 
maneuvered, and bargained, until at last the differ- 
ences were resolved. Then the House, in an unusual 
coalition, rejected the whole conference report, con- 
ferees were re-appointed and reconvened and made 
some changes in the report. Thereupon, the House 
reversed its action and the conference report was 
adopted, the presidential signature affixed, and on 
October 20, 1951, the Revenue Act of 1951 became 
the law of the land. 


Facing the Issue 


The issue we face is not whether the present tax 
legislative process has resulted in the best or worst 
of all possible tax systems. It is rather whether in 
the light of results, improvements could not, and 
should not, and indeed must not now be made in 
this procedure. Actually, in any field involving the 
pressures of practical politics, Utopia is beyond 
reach. But cynicism is a poor substitute for progress, 
and the following suggestions are offered as a means 
of improving our tax legislative procedure: 


(1) The Ways and Means Committee must re- 
assert its responsibility for initiating tax legislation, 


* 


(which, by the way, is not a self-starting process) . 
The first step should be a prompt determination by 
the Committee of the approximate level of the 
nation’s taxable capacity. Public hearings should be 
held on this paramount issue — in preference con- 
ducted jointly by the two tax-writing committees of 
Congress, because the levying of Federal taxes 
(Constitutional doctrinism notwithstanding) has 
today almost become a joint House-Senate function. 
If accord can be reached by the two, a joint report 
should promptly be issued. If not, separate reports 
should be filed which would show where, in the 
opinion of the committees, the additional revenue 
needed should be levied — or where the burden is 
already too high and reductions should be made. 


(2) The Ways and Means Committee should con- 
duct public hearings on its own tax program, 
however tentative—-and not on the proposals 
recommended to the Congress by the Executive 
branch. 

(3). Debate on tax legislation in the House should 
be held under a rule which would assure that at 
least the major provisions of any tax legislation 
prepared by the Committee and passed by the 
House represent the views of the majority of the 
House. 


. 











